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SECTION 7:
PERMITS/AGREEMENTS PROCESSING

The following discussion identifies the general regulatory clearance requirements for impacts to
jurisdictional waters.

7.1 - UNITED STATES ARMY CORP OF ENGINEERS 404 PERMIT PROGRAM

The USACE may require a Nationwide Permit or Individual Permit for a project, which proposes to
impact waters of the U.S. The type of permit required will depend on the size of impact to the
identified jurisdictional area(s).

The proposed project qualifies for processing under Nationwide Permit 14, which authorizes fill of
waters of the U.S. for development of linear transportation projects when impacts are less than
0.50 acre of perennial or intermittent streambed. The average processing time for a Nationwide
Permit by the USACE is 90 days, assuming a complete application is submitted. Compensatory
mitigation is required to offset permanent loss of waters of the U.S. and wetlands.

7.2 - COMPLIANCE WITH SECTION 401 OF THE CLEAN WATER ACT

In connection with notification to the USACE under Section 404 of the Clean Water Act, pursuant to
33 CFR Part 330, a written request for Section 401 water quality certification must be submitted to
the RWQCB to ensure that no degradation of water quality will result from the proposed project. The
RWQCB Section 401 certification must be issued prior to commencement of any activity that might
affect water quality.

In order to meet the requirements of the RWQCB for issuance of a 401 water quality certification, the
proposed project will be required to implement water quality Best Management Practices (BMP) to
minimize impacts to downstream water quality.

7.3 - CALIFORNIA DEPARTMENT OF FISH AND GAME 1602 STREAMBED
ALTERATION AGREEMENT

A Streambed Alteration Agreement (SAA) pursuant to Fish and Game Code Section 1602 will be
required prior to any alteration of the channels. Processing for a SAA is approximately 90 days and
will require mitigation for impacts to State jurisdictional streambeds. Mitigation can be accomplished
through purchase of mitigation credits at a mitigation bank within the same watershed.
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SECTION 8:
MITIGATION MEASURES

8.1 - AVOIDANCE, MINIMIZATION AND MITIGATION RECOMMENDATIONS

The following measures are proposed to avoid, minimize, and mitigate impacts to waters, riparian
vegetation, and water quality associated with project implementation.

8.1.1 - Waters of the United States and State
Impacts to waters of the United States and State will be mitigated through the contribution of an in-

lieu fee to an approved mitigation bank within the Santa Ana River watershed. A total of 0.52 acre
(2:1 ratio) of mitigation credits will be purchased.

8.1.2 - Water Quality

Any proposed project will comply with Section 402 of the CWA as administered by the RWQCB.
Water pollution control measures incorporated into project design, construction, and operations will
establish compliance with current National Pollutant Discharge Elimination System (NPDES)
regulations and reduce cumulative impacts to the watershed to less than significant.

Construction Phase

A storm water pollution and prevention plan (SWPPP) will be submitted to the RWQCB for approval
as per Section 402 of the CWA. The SWPPP will outline all construction-level water quality BMPs
to be practiced onsite. This will be submitted once the project plans are finalized.

Construction activities will implement BMPs according to California Department of Transportation
guidelines to reduce potential water quality impacts within City Creek. BMPs will include the
following:

o Construction vehicles operating within the banks of channel will be inspected daily to ensure
there are no leaking fluids. If there are leaking fluids, the construction vehicles shall be
serviced outside of the riverbanks;

e Construction activities will not cause visible oil, grease, or foam in the work area or
downstream;

o All areas disturbed by project activities will be protected from washout or erosion; and

o All debris and trash generated by construction activity within the Project area will be disposed
of daily.
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Jurisdictional Criteria

The Federal Manual for Identifying and Delineating Jurisdictional Wetlands (1987) sets forth three
mandatory criteria and a number of non-mandatory field indicators to use in evaluating whether or not
an area is a jurisdictional wetland. The three mandatory criteria are hydrophytic vegetation, hydric
soils, and wetland hydrology. The following paragraphs discuss the mandatory criteria, the field
indicators, and other reference materials used to determine if each criterion has been met at the
Project Site.

Hydrophytic Vegetation

Hydrophytic vegetation is defined as plant life growing in water, soil or substrate that is at least
periodically deficient in oxygen because of excessive water content. The USFWS has published the
National List of Plant Species That Occur in Wetlands, and divided plants into four groups based on
their “wetland indicator status:”

1. Obligate wetland plants (OBL) that occur almost always in wetlands under natural
conditions;

2. Facultative wetland plants (FACW) that usually occur in wetlands but occasionally are found
in upland areas;

3. Facultative plants (FAC) that are equally likely to occur in wetlands as well as upland; and

4. Facultative upland plants (FACU) that usually occur in upland areas but occasionally are
found in wetlands.

An area has hydrophytic vegetation when, under normal circumstances, more than 50 percent of the
composition of dominant plant species from all strata are obligate wetland (OBL), facultative wetland
(FACW) and/or facultative species (FAC).

Hydric Soils

Hydric soils are defined as soils that are saturated, flooded, or ponded long enough during the
growing season to develop anaerobic conditions in the upper part. “Long enough” generally means
1 week during the growing season and soils that are saturated for this period usually support
hydrophytic vegetation. The criteria for establishing the presence of hydric soils vary among
different types of soils and between normal circumstances, disturbed areas, and problem areas. Due
to their wetness during the growing season, hydric soils usually develop certain morphological
properties that can be readily observed in the field. Prolonged anaerobic soil conditions typically
lower the soil redox potential, causing a chemical reduction of some soil components, mainly iron
oxides and manganese oxides. This reduction is typically reflected by the presence of iron or
manganese concretions, gleying or mottling. Other field indicators of hydric soils include the
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presence of sulfidic material, an aquic or peraquic moisture regime, or a spodic horizon. All organic
soils, with the exception of Folists, are classified as hydric soils.

Wetland Hydrology

Wetland hydrology is permanent or periodic inundation, or soil saturation for a significant period
during the growing season. Numerous factors influence the wetness of an area, including
precipitation, stratigraphy, topography, soil permeability, and plant cover. At certain times of the
year in most wetlands, and in certain types of wetlands at most times, wetland hydrology is quite
evident, since surface water or saturated soils may be observed. Yet, in many instances, especially
along the uppermost boundary of wetlands, hydrology is not readily apparent. Despite this limitation,
hydrologic indicators can be useful for confirming that a site with hydrophytic vegetation and hydric
soils still exhibits wetland hydrology. While hydrologic indicators are sometimes diagnostic of the
presence of wetlands, they are generally either operationally impracticable, as in the case of recorded
data, or technically inaccurate, as in the case of some field indicators, for delineating wetland
boundaries.

The following hydrologic indicators, while not necessarily indicative of hydrologic events during the
growing season or in wetlands alone, do provide evidence that inundation or soil saturation has
occurred at some time: visual observation of inundation, visual observation of soil saturation,
oxidized channels (rhizospheres) associated with living roots and rhizomes, water marks, drift lines,
waterborne sediment deposits, water-stained leaves, surface scoured areas, morphological plant
adaptations, and hydric soil characteristics.
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DATA FORM
ROUTINE WETLAND DETERMINATION
(1987 COE Wetlands Delineation Manual)

Project Site: Boulder Bridge Expansion Project Date: 6/26/06

San Bernardino

Applicant/Owner:

City of Highland County:

Investigator: Linda Archer State: CA

Do Normal Circumstances exist on the site? CommunitylD:  City Creek

Is the site significantly disturbed (Atypcial Situation)? Transect ID: 1

Is the area a potential Problem Area? Plot ID:

(If needed, explain on reverse.)

VEGETATION

Dominant Plant Species Stratum Indicator Dominant Plant Species Stratum Indicator

Amaranthus albus

FACU

Ambrosia acanthicarpa

Unk

Mimulus cardinalis

OBL

Mimulus guttatus

FACW

© N o g M w Dd R

Percent of Dominant Species that are OBL, FACW or FAC <50%
(excluding FAC-).

Remarks: Mimulus spp. occur as fringe along wet area but are not dominant

HYDROLOGY

X Recorded Data (Describe in Remarks): Wetland Hydrology Indicators:

[0 Stream, Lake or Tide Gauge Primary Indicators
XI  Aerial Photographs Inundated
[0 Other

[0 No Recorded Data Available

Saturated in Upper 12 inches
Water Marks
Drift Lines

Sediment Deposits
Field Observations: Drainage Indicators
Secondary Indicators (2 or more required);

Depth of Surface Water:

Oxidized Root Channels in Upper 12 Inches

Depth of Free Water in Pit: Water-Stained Leaves

Depth to Saturated Soil: Local Soil Survey Data
FAC-Neutral Test

Other (Explain in Remarks)

Remarks:

C\DOCUME~1\NVANWE~I\LOCALS~1\Temp\Boulder Wetland Form 1.doc



DATA FORM
ROUTINE WETLAND DETERMINATION
(1987 COE Wetlands Delineation Manual)

Project Site: Boulder Bridge Expansion Project Date: 6/26/06

San Bernardino

Applicant/Owner:

City of Highland County:

Investigator: Linda Archer State: CA

Do Normal Circumstances exist on the site? CommunitylD:  City Creek

Is the site significantly disturbed (Atypcial Situation)? Transect ID: 1

Is the area a potential Problem Area? Plot ID:

(If needed, explain on reverse.)

VEGETATION

Dominant Plant Species Stratum Indicator Dominant Plant Species Stratum Indicator

Amaranthus albus

FACU

Ambrosia acanthicarpa

Unk

Hirshfeldia incana

Unk

Mimulus guttatus

FACW

© N o g M w Dd PR

Percent of Dominant Species that are OBL, FACW or FAC <50%
(excluding FAC-).

Remarks: Mimulus spp. occur as fringe along wet area but are not dominant

HYDROLOGY

X Recorded Data (Describe in Remarks): Wetland Hydrology Indicators:

[0 Stream, Lake or Tide Gauge Primary Indicators
XI  Aerial Photographs Inundated
[0 Other

[0 No Recorded Data Available

Saturated in Upper 12 inches
Water Marks
Drift Lines

Sediment Deposits
Field Observations: Drainage Indicators
Secondary Indicators (2 or more required);

Depth of Surface Water:

Oxidized Root Channels in Upper 12 Inches

Depth of Free Water in Pit: Water-Stained Leaves

Depth to Saturated Soil: Local Soil Survey Data
FAC-Neutral Test

Other (Explain in Remarks)

Remarks:

C\DOCUME~1\NVANWE~I\LOCALS~1\Temp\Boulder Wetland Form 2.doc



Project Site:

Applicant/Owner:

Investigator:

DATA FORM

ROUTINE WETLAND DETERMINATION
(1987 COE Wetlands Delineation Manual)

Boulder Bridge Expansion Project

Date:

City of Highland

6/26/06

County:

Linda Archer

San Bernardino

State:

CA

Do Normal Circumstances exist on the site?

Is the site significantly disturbed (Atypcial Situation)?

Is the area a potential Problem Area?

(If needed, explain on reverse.)

VEGETATION

Dominant Plant Species

Stratum Indicator

Plot ID:

Dominant Plant Species

CommunityID:

Transect ID:

City Creek

1

Stratum

Amaranthus albus

FACU

Indicator

Ambrosia acanthicarpa

Unk

Conyza canadensis

FAC

Mimulus pilosus

Unk

Mimulus guttatus

FACW

© N o g M w Dd R

Percent of Dominant Species that are OBL, FACW or FAC <50%
(excluding FAC-).

Remarks: Mimulus spp. occur as fringe along wet area but are not dominant

HYDROLOGY

X Recorded Data (Describe in Remarks): Wetland Hydrology Indicators:

[0 Stream, Lake or Tide Gauge Primary Indicators
XI  Aerial Photographs Inundated
[0 Other

[0 No Recorded Data Available

Saturated in Upper 12 inches
Water Marks
Drift Lines

Sediment Deposits
Field Observations: Drainage Indicators
Secondary Indicators (2 or more required);

Depth of Surface Water:

Oxidized Root Channels in Upper 12 Inches

Depth of Free Water in Pit: Water-Stained Leaves

Depth to Saturated Soil: Local Soil Survey Data
FAC-Neutral Test

Other (Explain in Remarks)

Remarks:

C\DOCUME~1\NVANWE~I\LOCALS~1\Temp\Boulder Wetland Form 3.doc



DATA FORM
ROUTINE WETLAND DETERMINATION
(1987 COE Wetlands Delineation Manual)

Project Site: Boulder Bridge Expansion Project Date: 6/26/06

Applicant/Owner: City of Highland County:  San Bernardino

Investigator: Linda Archer State: CA

Do Normal Circumstances exist on the site? O Yes X No CommunitylD:  Bledsoe Creek

Is the site significantly disturbed (Atypcial Situation)? X Yes [ No Transect ID: 1

Is the area a potential Problem Area? X Yes [ No Plot ID: 1

(If needed, explain on reverse.) Nuisance flows from residential development have
resulted in increased flows and support hydrophytic

veg.

VEGETATION

Dominant Plant Species Stratum Indicator Dominant Plant Species Stratum Indicator

Polygonum lapathifolium S OBL

Veronica catentata S OBL

Percent of Dominant Species that are OBL, FACW or FAC 100%
(excluding FAC-).

Remarks:

HYDROLOGY
X Recorded Data (Describe in Remarks): Wetland Hydrology Indicators:
[0 Stream, Lake or Tide Gauge Primary Indicators

XI  Aerial Photographs Inundated
O other

[0 No Recorded Data Available

Saturated in Upper 12 inches
Water Marks
Drift Lines

Sediment Deposits

XOXKOO

Field Observations: Drainage Indicators

Secondary Indicators (2 or more required);

Depth of Surface Water: (in). Oxidized Root Channels in Upper 12 Inches
Depth of Free Water in Pit: (in). Water-Stained Leaves
Depth to Saturated Soil: (in). Local Soil Survey Data

FAC-Neutral Test

OO0oOooo

Other (Explain in Remarks)

C\DOCUME~1\NVANWE~I\LOCALS~1\Temp\Boulder Wetland Form 4.doc



Remarks: Evidence of inundation up to 9 feet from centerline

SOILS

Map Unit Name Soboba stony loamy sand Drainage Class: Excessively drained
(Series and Phase):

Field Observations
Taxonomy (Subgroup): Confirmed Mapped Type?

Profile Description:

Depth Matrix Color Mottle Colors Mottle Abundance/ Texture, Concretions,
(inches) Horizon (Munsell Moist) (Munsell Moist) Size/Contrast Structure, etc.

Hydric Soil Indicators:

Histosol Concretions

Histic Epipedon High Organic Content in Surface Layer in Sandy Soils
Sulfidic Odor Organic Streaking in Sandy Soils

Aquic Moisture Regime Listed on Local Hydric Soils List

Reducing Conditions Listed on National Hydric Soils List

Gleyed or Low-Chroma Colors Other (Explain in Remarks)

Remarks: No Hydric soil indicators; however, nuisance flows from residential development have resulted in increased flows sufficient to support
hydrophytic veg.. Due to dominance of OBL species and presence of hydrologic indicators, hydric soils are assumed.

WETLAND DETERMINATION

Hydrophytic Vegetation Present? [X] Yes
Wetland Hydrology Present? X Yes
Hydric Soils Present? O Yes Is this Sampling Point Within a Wetland? X Yes O No

Remarks:

C\DOCUME~1\NVANWE~I\LOCALS~1\Temp\Boulder Wetland Form 4.doc



SOILS

Map Unit Name Psamments/fluvents
(Series and Phase):

Drainage Class: Well drained

Taxonomy (Subgroup):

Field Observations
Confirmed Mapped Type?

Profile Description:

Depth Matrix Color
(inches) Horizon (Munsell Moist)

Mottle Colors Mottle Abundance/ Texture, Concretions,
(Munsell Moist) Size/Contrast Structure, etc.

Hydric Soil Indicators:

Histosol

Histic Epipedon

Sulfidic Odor

Aquic Moisture Regime
Reducing Conditions

Gleyed or Low-Chroma Colors

Concretions

High Organic Content in Surface Layer in Sandy Soils
Organic Streaking in Sandy Soils

Listed on Local Hydric Soils List

Listed on National Hydric Soils List

Other (Explain in Remarks)

Ooooooo

Remarks: No Hydric soil indicators

WETLAND DETERMINATION

Hydrophytic Vegetation Present? [ Yes [ X No
Wetland Hydrology Present? X Yes [ No
Hydric Soils Present? [dvYes X No

Is this Sampling Point Within a Wetland? O Yes X No

Remarks:

C\DOCUME~1\NVANWE~I\LOCALS~1\Temp\Boulder Wetland Form 3.doc



SOILS

Map Unit Name Psamments/fluvents
(Series and Phase):

Drainage Class: Well drained

Taxonomy (Subgroup):

Field Observations
Confirmed Mapped Type?

Profile Description:

Depth Matrix Color
(inches) Horizon (Munsell Moist)

Mottle Colors Mottle Abundance/ Texture, Concretions,
(Munsell Moist) Size/Contrast Structure, etc.

Hydric Soil Indicators:

Histosol

Histic Epipedon

Sulfidic Odor

Aquic Moisture Regime
Reducing Conditions

Gleyed or Low-Chroma Colors

Concretions

High Organic Content in Surface Layer in Sandy Soils
Organic Streaking in Sandy Soils

Listed on Local Hydric Soils List

Listed on National Hydric Soils List

Other (Explain in Remarks)

Ooooooo

Remarks: No Hydric soil indicators

WETLAND DETERMINATION

Hydrophytic Vegetation Present? [ Yes [ X No
Wetland Hydrology Present? X Yes [ No
Hydric Soils Present? [dvYes X No

Is this Sampling Point Within a Wetland? O Yes X No

Remarks:

C\DOCUME~1\NVANWE~I\LOCALS~1\Temp\Boulder Wetland Form 2.doc



SOILS

Map Unit Name Psamments/fluvents
(Series and Phase):

Drainage Class: Well drained

Taxonomy (Subgroup):

Field Observations
Confirmed Mapped Type?

Profile Description:

Depth Matrix Color
(inches) Horizon (Munsell Moist)

Mottle Colors Mottle Abundance/ Texture, Concretions,
(Munsell Moist) Size/Contrast Structure, etc.

Hydric Soil Indicators:

Histosol

Histic Epipedon

Sulfidic Odor

Aquic Moisture Regime
Reducing Conditions

Gleyed or Low-Chroma Colors

Concretions

High Organic Content in Surface Layer in Sandy Soils
Organic Streaking in Sandy Soils

Listed on Local Hydric Soils List

Listed on National Hydric Soils List

Other (Explain in Remarks)

Ooooooo

Remarks: No Hydric soil indicators

WETLAND DETERMINATION

Hydrophytic Vegetation Present? [ Yes [ X No
Wetland Hydrology Present? X Yes [ No
Hydric Soils Present? [dvYes X No

Is this Sampling Point Within a Wetland? O Yes X No

Remarks:

C\DOCUME~1\NVANWE~I\LOCALS~1\Temp\Boulder Wetland Form 1.doc
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REGULATORY BACKGROUND

SENSITIVE PLANT AND WILDLIFE SPECIES

Sensitive species are native species that have been accorded special legal or management protection
because of concern for their continued existence. There are several categories of protection at both
federal and state levels, depending on the magnitude of threat to continued existence and existing
knowledge of population levels.

Federal Endangered Species Act

The USFWS administers the Federal Endangered Species Act (ESA). The ESA provides a process
for listing species as either threatened or endangered, and methods of protecting listed species. The
ESA defines as “endangered” any plant or animal species that is in danger of extinction throughout all
or a significant portion of its known geographic range. A “threatened” species is a species that is
likely to become endangered. A “proposed” species is one that has been officially proposed by the
USFWS for addition to the federal threatened and endangered species list.

Section 9 of the ESA prohibits “take” of threatened or endangered species. The term “take” means to
harass, harm, pursue, hunt, shoot, wound, Kill, trap, capture, or collect, or to attempt to engage in such
conduct. Take can include disturbance to habitats used by a threatened or endangered species during
any portion of its life history. The presence of any federally threatened or endangered species in a
project area generally imposes severe constraints on development, particularly if development would
result in “take” of the species or its habitat. Under the regulations of the ESA, the USFWS may
authorize “take” when it is incidental to, but not the purpose of, an otherwise lawful act.

California Endangered Species Act

The CDFG administers the California Endangered Species Act (CESA). The State of California
considers an “endangered” species one whose prospects of survival and reproduction are in
immediate jeopardy. A “threatened” species is one present in such small numbers throughout its
range that it is likely to become an endangered species in the near future in the absence of special
protection or management. A *rare” species is one present in such small numbers throughout its
portion of its known geographic range that it may become endangered if its present environment
worsens. The rare species designation applies to California native plants. State threatened and
endangered species are fully protected against take, as defined above. The term “species of special
concern” is an informal designation used by CDFG for some declining wildlife species that are not
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state candidates for listing. This designation does not provide legal protection, but signifies that these
species are recognized as sensitive by CDFG.

California Native Plant Society

The CNPS is a California resource conservation organization that has developed and inventory of
California’s sensitive plant species (Tibor 2001). This inventory summarizes information on the
distribution, rarity, and endangerment of California’s vascular plants. The inventory is divided into
four lists based on the rarity of the species. In addition, the CNPS provides an inventory of plant
communities that are considered sensitive by the state and federal resource agencies, academic
institutions, and various conservation groups. Determination of the level of sensitivity is based on the
number and size of remaining occurrences as well as recognized threats.

Migratory Bird Treaty Act

The MBTA protects all common wild birds found in the United States except the house sparrow,
starling, feral pigeon, and resident game birds such as pheasant, grouse, quail, and wild turkey.
Resident game birds are managed separately by each state. The MBTA makes it unlawful for anyone
to kill, capture, collect, possess, buy, sell, trade, ship, import, or export any migratory bird including
feathers, parts, nests, or eggs.

Section 3503 and 3511 of the California Fish and Game Code

The CDFG administers the California Fish and Game Code (CFG Code). There are particular
sections of the CFG Code that are applicable to natural resource management. For example, section
3503 of the CFG Code states it is unlawful to take, possess, or needlessly destroy the nest or eggs of
any bird that is protected under the MBTA. CFG Code 3503.5 further protects all birds in the orders
Falconiformes and Strigiformes, birds of prey, such as hawks and owls, and their eggs and nests from
any form of take. Section 3511 of the CFG Code lists fully protected bird species, where the CDFG
is unable to authorize the issuance of permits or licenses to take these species.

JURISDICTIONAL WATERS AND WETLANDS

Impacts to natural drainage features and wetland areas are regulated by the USACE, RWQCB, and
CDFG based upon the policies and regulations discussed below.

United States Army Corp of Engineers Regulations
Section 404 of the Federal Clean Water Act

Section 404 of the federal Clean Water Act (CWA), which is administered by the USACE, regulates
the discharge of dredge and fill material into waters of the United States (U.S.). USACE has
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established a series of nationwide permits that authorize certain activities in waters of the U.S., if a
proposed activity can demonstrate compliance with standard conditions. Normally, USACE requires
an individual permit for an activity that will affect an area equal to or in excess of 0.5 acre of waters
of the U.S. Projects that result in impacts to less than 0.5 acre can normally be conducted pursuant to
one of the nationwide permits, if consistent with the standard permit conditions. USACE also has
discretionary authority to require an Environmental Impact Statement for projects that result in
impacts to an area between 0.1 and 0.5 acre. Use of any nationwide permit is contingent on the
activities having no impacts to endangered species.

Waters of the United States

Waters of the United States, as defined in the Code of Federal Regulations (CFR) 328.3, include all
waters or tributaries to waters such as lakes, rivers, intermittent and perennial streams, mudflats,
sand-flats, natural ponds, wetlands, wet meadows, and other aquatic habitats. Frequently, waters of
the United States, with at least intermittently flowing water or tidal influences, are demarcated by an
ordinary high water mark (OHWM). The OHWM is defined in CFR 328.3(e) as the line on the shore
established by the fluctuations of water and indicated by physical characteristics such as a clear,
natural line impressed on the bank shelving, changes in the character of soil, destruction of terrestrial
vegetation, the presence of litter and debris, or other appropriate means that consider the
characteristics of the surrounding areas. In this region, the OHWM is typically indicated by the
presence of an incised streambed with defined bank shelving.

The USACE South Pacific Division has issued Guidelines for Jurisdictional Delineations for Waters
of the United States in the Arid Southwest (June 2001). The purpose of this document was to provide
background information concerning physical characteristics of dry land drainage systems. These

guidelines were reviewed and used to identify jurisdictional drainage features within the Project Site.

Wetlands

According to the USACE Wetlands Delineation Manual, Technical Report, three criteria must be
satisfied to classify an area as a jurisdictional wetland:

1. A predominance of plant life that is adapted to life in wet conditions (hydrophytic
vegetation);

2. Soils that saturate, flood, or pond long enough during the growing season to develop
anaerobic conditions in the upper part (hydric soils); and

3. Permanent or periodic inundation or soils saturation, at least seasonally (wetland hydrology).
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Wetland vegetation is characterized by vegetation in which more than 50 percent of the composition
of dominant plant species are obligate wetland, facultative wetland, and/or facultative species that
occur in wetlands. As a result of the 2001 Solid Waste Agency of North Cook County (SWANCC)
case, a wetland must show connectivity to a stream course in order for such a feature to be considered
jurisdictional. Although wetland criteria was used to identify if areas were considered wetlands, the
exact limits of jurisdiction were not measured based on the standard wetland delineation protocol as
described in the 1987 USACE manual.

United States Army Corp of Engineers Regulated Activities

The USACE regulates the discharge of dredged or fill material including, but not limited to, grading,
placing of rip-rap for erosion control, pouring concrete, laying sod, and stockpiling excavated
material. Activities that generally do not involve a regulated discharge, if performed specifically in a
manner to avoid discharges, include driving pilings, drainage channel maintenance, temporary mining
and farm/forest roads, and excavating without stockpiling.

Regional Water Quality Control Board Regulations
Section 401 of the Clean Water Act

Section 401 of the CWA requires that “any applicant for a Federal permit for activities that involve a
discharge to waters of the State, shall provide the Federal permitting agency a certification from the
State in which the discharge is proposed that states that the discharge will comply with the applicable
provisions under the Federal Clean Water Act.” Therefore, before the USACE will issue a

Section 404 permit, applicants must apply for and receive a Section 401 water quality certification
from the RWQCB.

Porter-Cologne Water Quality Act

The RWQCB regulates actions that would involve “discharging waste, or proposing to discharge
waste, within any region that could affect the water of the state” (water code 13260(a)), pursuant to
provisions of the State Porter-Cologne Water Quality Act. “Waters of the State” are defined as

“any surface water or groundwater, including saline waters, within the boundaries of the state” (water
code 13050 (e).

Regional Water Quality Control Board Regulated Activities

Under Section 401 of the CWA, the RWQCB regulates all activities that are regulated by the
USACE. Additionally, under the Porter-Cologne Act, the RWQCB regulates all activities, including
dredging, filling, or discharge of materials into waters of the state that are not regulated by the
USACE due to a lack of connectivity with a navigable water body and/or lack of an OHWM.
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California Department of Fish and Game Regulations

Sections 1600 through 16003 of the California Fish and Game Code

The CFG Code mandates that “it is unlawful for any person to substantially divert or obstruct the
natural flow or substantially change the bed, channel, or bank of any river, stream, or lake designated
by the department, or use any material from the streambeds, without first notifying the department of
such activity.” CDFG jurisdiction includes ephemeral, intermittent, and perennial watercourses,
including dry washes, characterized by the presence of hydrophytic vegetation, the location of
definable bed and banks, and the presence of existing fish or wildlife resources.

Furthermore, CDFG jurisdiction is often extended to habitats adjacent to watercourses, such as oak
woodlands in canyon bottoms or willow woodlands that function as part of the riparian system.
Historic court cases have further extended CDFG jurisdiction to include watercourses that seemingly
disappear, but re-emerge elsewhere. Under the CDFG definition, a watercourse need not exhibit
evidence of an OHWM to be claimed as jurisdiction. However, CDFG does not regulate isolated
wetlands; that is, those that are not associated with a river, stream, or lake.

California Department of Fish and Game Regulated Activities

The CDFG regulates activities that involve diversions, obstruction, or changes to the natural flow or
bed, channel, or bank of any river, stream, or lake that supports fish or wildlife resources.
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